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THE  REPORTS  OF  THE  COMMISSION. 


The  Majority  Report. 

* 

To  the  Honorable  the  Senate  and  House  of  Representatives  of  the  Com¬ 
monwealth  of  Pennsylvania : 

Gentlemen:  Your  committee,  appointed  under  the  concurrent  resolution 
of  the  Senate  and  House  of  Representatives,  passed  on  the  31st  day  of 
March,  A.  D.  1885,  to  inquire  into  the  mental  and  physical  condition  of  the 
Hon.  John  M.  Kirkpatrick,  associate  law  judge  of  the  court  of  common 
pleas,  No.  2,  Allegheny  county,  beg  leave  to  make  the  following  report,  viz  : 

That  on  the  day  of  April  the  committee  met,  and  having  organ¬ 

ized  by  electing  a  chairman  and  secretary,  fixed  Tuesday,  the  21st  day  of 
April,  at  the  court-house,  in  the  city  of  Pittsburgh,  at  the  hour  of  ten,  a. 
m.,  for  hearing  the  allegations  set  forth  in  the  petition,  of  which  they 
caused  immediate  notice  to  be  given  to  Judge  Kirkpatrick,  and  at  the  same 
time  subpoenas  to  be  issued  for  witnesses,  at  the  request  of  petitioners  and 
respondent. 

That  on  the  day  and  hour  appointed,  in  the  orphans’  court-room  in  the 
city  of  Pittsburgh,  the  committee  met.  Petitioners  were  represented  by 
Charles  F.  McKenna  and  B.  C.  Christy,  Esqs.,  and  respondent  by  Thomas 
M.  Marshall,  A.  M.  Brown,  George  Shiras,  junior,  C.  W.  Robb,  and  S.  A. 
McClung. 

It  appearing  that  notice  of  the  proceeding  had  been  given  to  Judge 
Kirkpatrick  and  some  of  his  immediate  relations,  the  committee  proceeded 
to  take'the  testimony,  which  is  hereto  attached,  and  made  part  of  this  re¬ 
port. 

The  allegation  of  the  petitioners  is  set  forth  in  the  preamble  to  the  con¬ 
current  resolution,  which  reads  as  follows,  viz  :  “Whereas,  It  has  been 
represented  in  the  petition  of  a  large  number  of  the  members  of  the  bar 
of  Allegheny  county  that  the  Hon.  John  M.  Kirkpatrick,  additional  law 
judge  of  the  court  of  common  pleas,  No.  2,  of  said  county,  is  unable  to 
perform  the  duties  of  his  office  by  reason  of  mental  and  physical  disease, 
which  is  believed  to  be  incurable  ;  and  that  said  disability  has  existed  for 
so  long  a  time  the  business  of  the  said  court  has  been  delaj’ed,  to  the  in¬ 
jury  of  the  public  in  general,  &c.” 

From  the  nature  of  the  charge,  it  became  necessary  to  examine  quite  a 
number  of  witnesses,  among  said  witnesses  being  the  Judge’s  family  physi¬ 
cians,  Doctors  Rankin  and  Herron;  three  medical  experts,  Doctors 
Hutchinson,  Wylie,  and  Ayers;  Judge  Kirkpatrick’s  associates  upon  the 
bench,  Judges  Ewing  and  White,  and  several  members  of  the  Allegheny 
county  bar. 
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It  appears  from  the  evidence  that  Judge  Kirkpatrick  is  now  fifty-nine 
years  of  age.  That  in  the  month  of  March  or  April,  1883,  when  he  was 
holding  the  March  term  of  the  criminal  court,  he  broke  down  and  was 
unable  to  carry  it  through,  and  that  from  that  time  he  has  not  been  able  to 
do  any  effective  work.  He,  however,  tried  some  cases,  and  sat  with  his 
associates  upon  the  bench  during  the  fall  of  1883  and  the  winter  of  1884, 
but  his  condition  of  health  was  such  that  in  the  spring  of  1884  he  was 
obliged  to  retire  permanently  from  the  bench,  and  since  that  time  has  been 
confined  to  his  room  and  unable  to  perform  any  of  the  duties  of  his  office. 

The  evidence  as  to  the  physical  and  mental  condition  of  Judge  Kirk¬ 
patrick  is  entirely  conclusive  in  establishing  such  a  weakening  of  body  and 
impairment  of  mind  as  to  warrant  the  committee  in  the  finding  that  in  all 
human  probability  he  will  never  again  be  able  to  perform  the  duties  of  his 
office. 

His  Honor,  Judge  White,  one  of  his  associates  upon  the  bench  for  the 
last  ten  years,  testifies  “  that  from  the  time  Judge  Kirkpatrick  broke  down 
during  the  March  term  of  the  criminal  court,  in  1883,  he  saw  him  fre¬ 
quently  until  last  fall,  and  he  never  considered  him  mentally  capable  of 
holding  court  for  the  last  two  years.  That  during  all  that  time  there  was 
a  giving  away ,  a  weakening ,  a  gradual  impairment  of  his  mental  facul¬ 
ties .” 

His  Honor,  Judge  Ewing,  Judge  Kirkpatrick’s  other  associate  on  the 
bench,  testified  u  that  beginning  from  the  last  of  February  or  first  of  March, 
1883,  that  he  was  a  very  sick  man ,  very  seriously  sick ,  and  worse  than  he 
himself  thought  he  was,  and  he  undertook  to  do  things  that  he  had  better 
not  have  done ;  should  have  rested  ;  and,  like  almost  any  other  person  in 
that  condition,  when  very  weak  and  feeble  and  sick,  it  would  effect  his 
nerves,  and  effect  his  judgment,  perhaps.” 

Doctor  Herron,  who  had  been  the  family  physician  of  Judge  Kirkpat¬ 
rick  for  some  considerable  time,  and  who  had  been  his  regular  attendant, 
after  fully  describing  his  ailments,  could  only  say  that  he  entertained  but 
“a  hope  ”  that  Judge  Kirkpatrick  would  ultimately  recover. 

Doctor  Hutchinson,  superintendent  of  the  Western  Pennsylvania  Hospi¬ 
tal  for  the  Insane  at  Dixmont,  who  had  visited  Judge  Kirkpatrick  in  com¬ 
pany  with  Doctor  Herron  the  morning  he  was  examined  as  a  witness,  and 
who  had  made  a  careful  examination  of  the  Judge,  testified  that  he  found 
Judge  Kirkpatrick  suffering  from  peretic  dementia,  or  loss  of  mind.  That 
from  the  condition  in  which  he  found  the  Judge,  and  from  the  story  of  his 
increasing  illness  from  month  to  month,  as  narrated  by  Doctor  Herron, 
that  it  was  his  opinion,  “  taking  into  consideration  the  Judge’s  age,  his 
ver}^  poor  general  health,  the  long  standing  of  his  present  condition,  that 
the  chances  are  that  he  never  may  get  much  better.”  Doctor  Rankin,  who 
was  Judge  Kirkpatrick’s  attending  physician  prior  to  Doctor  Herron,  and 
who  had  recently  visited  the  Judge,  testified  “that,  taking  the  Judge’s  age 
and  general  condition  into  consideration,  he  thought  it  very  improbable 
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that  he  would  ever  again  be  able  to  perform  his  duties  upon  the  bench/’ 
Doctor  Rankin  in  his  testimony  described  the  disease  from  which  the 
Judge  was  suffering  to  be  hemiphlegia ,  or  paralysis  of  half  the  body. 

Doctor  Wylie,  formerly  assistant  superintendent  of  the  Western  Pennsyl¬ 
vania  Hospital,  and  who  has  had  considerable  experience  in  the  treatment  of 
the  insane,  and  of  patients  similarly  affected  as  is  Judge  Kirkpatrick,  testi¬ 
fied, after  a  full  conversation  with  Doctor  Herron  as  to  the  Judge’s  symptoms 
and  treatment,  and  after  hearing  the  testimony  of  Doctors  Herron  and  Rankin, 
and  reading  the  testimony  of  Doctor  Hutchinson,  as  detailed  to  the  commis¬ 
sion,  that  it  was  his  opinion  that  J udge  Kirkpatrick  would  never  sufficiently 
recover  from  his  present  malady  so  as  to  be  able  to  perform  his  duties  upon 
the  bench.  Doctor  Ayers  testified  that  if  the  J  udge’s  symptoms  were  such  as 
had  been  described  by  the  other  physicians,  their  diagnosis  of  the  case  was 
correct.  From  all  the  evidence,  as  detailed  by  the  various  witnesses,  the 
committee  is  warranted  in  but  one  conclusion,  viz  :  That  J  udge  Kirkpatrick 
is  unable,  bj'  reason  of  mental  and  physical  disease,  to  perform  the  duties 
of  his  office,  and  that  in  all  human  probability  he  will  never  again  be  able 
to  sit  upon  the  bench. 

The  remaining  question  then  before  us  is,  whether  this  is  reasonable 
cause  for  Judge  Kirkpatrick’s  removal,  under  section  fifteen  of  the  fifth 
article  of  the  Constitution  of  this  Commonwealth,  which  reads  as  follows, 
viz  :  “All  judges  required  to  be  learned  in  the  law,  except  the  judges  of 
the  Supreme  Court,  shall  be  elected  by  the  qualified  electors  of  the  respec¬ 
tive  districts  over  which  they  are  to  preside,  and  shall  hold  their  offices  for 
a  period  of  ten  years,  if  they  shall  so  long  behave  themselves  well,  but  for 
any  reasonable  cause,  which  shall  not  be  sufficient  ground  for  impeachment, 
the  Governor  may  remove  any  of  them  on  the  address  of  two  thirds  of 
each  House  of  the  General  Assembly.” 

The  clause  relating  to  the  tenure  of  office  hy  judges  has  a  history  dating 
several  centuries  back,  and  this  part  of  the  Constitution  especially  should 
be  construed  in  a  historical  sense,  in  order  that  its  true  meaning  may  be 
ascertained.  Reasonable  cause  means  something,  and  as  each  particular 
reasonable  cause  which  would  be  sufficient  ground  for  removal  is  not 
enumerated  or  specified  in  the  Constitution,  the  light  of  history  alone, 
shining  in  upon  it,  can  reveal  its  true  meaning  and  intent. 

The  right  to  remove  judges  at  pleasure  by  the  sovereigns  of  England 
was,  at  one  time,  claimed  to  be  a  prerogative  of  the  Crown,  and  not  until 
the  time  of  Charles  II  were  judges  appointed  during  good  behavior. 
Keither  did  this  idea  become  a  principle  of  the  English  constitution  until 
the  year  1701,  but  shortly  after  the  adoption  of  this  principle  in  the  Eng¬ 
lish  constitution,  it  was  enacted  that  Parliament  might  remove  from  office 
bv  concurrence  of  both  Houses. 

The  wisdom  and  excellence  of  this  act  of  Parliament  were  at  once  seen  and 
felt  by  other  nations  of  Europe,  and  we  find  it  shortljr  afterwards  adopted 
in  the  constitution  of  Sweden;  in  the  French  constitution  of  1791-5;  in 
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tbe  constitutional  charter  of  Louis  XVIII,  and  the  Dutch  constitution  of 
1814. 

It  appears  that,  without  any  assignable  reason,  and  without  notice  to  the 
judges  even ,  under  the  English  constitution  during  the  reign  of  William 
III,  Parliament  had  the  right  of  removal  by  concurrence  of  both  Houses. 
The  right  of  removal  seems  to  have  been  incorporated  into  the  several  Con¬ 
stitutions  of  Pennsylvania,  with  the  additional  limitation,  however,  that 
the  Governor  may  remove  any  of  the  judges  for  reasonable  cause ,  on  the 
address  of  two  thirds  of  each  House  of  the  General  Asembly. 

Section  four,  article  six,  of  the  Constitution  provides,  inter  alia ,  as  fol¬ 
low’s:  '‘AU  officers  shall  hold  their  offices  on  the  condition  that  thev  behave 

«/ 

themselves  well  while  in  office,  and  shall  be  removed  on  conviction  of  mis¬ 
behavior  in  office,  or  of  any  infamous  crime.” 

It  is  not  claimed,  as  we  understand  it,  that  a  judge  could  not  be  removed 
under  this  section  of  the  Constitution,  on  conviction  of  misbehavior  in 
office,  or  of  an  infamous  crime.  Neither  is  it  claimed  that  a  judge  may  not 
be  removed,  for  reasonable  cause ,  under  section  fifteen,  article  five,  of  the 
Constitution,  but  the  question  is,  what  is  reasonable  cause,  and  how  shall 
that  reasonable  cause  be  ascertained  and  determined?  Is  misfeasance  in 
office,  inability  to  perform  the  necessary  duties,  such  reasonable  cause  as 
would  justify  removal,  and  if  so,  how  is  this  fact  to  be  ascertained  ?  The 
Legislature  clearly  cannot  remove  for  trivial  or  arbitrary  causes,  and  when 
the  Constitution  makers  framed  the  article  entrusting  this  power  to  the 
Legislature,  the}7  doubtless  at  least  presumed  that  that  body  would  be  com¬ 
posed  of  such  wise  and  intelligent  men,  who  would  not  act  without  reason¬ 
able  cause,  to  be  ascertained  in  such  manner  as  is  usual  and  customarv  in 
legislative  bodies. 

The  only  precedent  we  have  in  our  State  for  such  a  proceeding  is  the  case 
of  Judge  Young,  of  the  Tenth  judicial  district,  who  was  charged  with  “  in¬ 
competency,  by  reason  of  old  age  and  intemperance.”  In  that  case  the 
committee,  in  making  their  report  to  the  Legislature  (Journal  of  the  House, 
1831-2,  vol.  2,  page  689,)  said:  “  The  question  of  incompetency  to  dis¬ 
charge  the  duties  of  a  judicial  office  is  one  of  great  delicacy,  as  there  is  no 
criterion  by  which  to  ascertain  the  degree  or  extent  of  intellectual  power 
necessary  for  that  purpose.  There  can  be  no  doubt  but  that  the  provi¬ 
sions  of  the  Constitution  for  the  removal  of  judges,  on  the  address  of  two 
thirds  of  both  Houses  of  the  Legislature,  was  intended  to  apply  to  cases 
where  the  judge  had  become  incapable  of  discharging  the  duties  of  his 
office,  from  either  bodily  or  mental  infirmity,  arising  from  any  cause- 
If  from  disease  or  accident,  his  physical  powers  should  be  so  impaired  as 
to  render  him  unable  to  encounter  the  labor  and  fatigue  incident  to  his  sta¬ 
tion,  it  would  be  good  cause  for  removal.  So,  if  the  mind  and  memory  of 
a  judge  should  become  imbecile  from  old  age  or  other  cause,  (although  not 
amounting  to  lunacy,)  and  that  should  be  satisfactorily  proved,  it  would 
be  the  imperative  duty  of  the  Legislature  to  ask  his  removal.  Next  to 
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performing  the  duty  of  his  office  with  integrity,  a  judge  ought  to  possess 
talent  and  qualification  sufficient  to  inspire  confidence  in  his  decisions,  and 
to  give  public  satisfaction  in  the  administration  of  public  justice.  No 
greater  evil  can  be  inflicted  on  a  countiy  than  a  court  in  which  the  public 
have  lost  all  confidence,  and  that  seldom  happens  without  good  cause. 
When  such  a  case  is  made  out  with  proper  evidence,  it  would  be  obliga¬ 
tory  on  the  constituted  authorities  to  exercise  the  statutor}7  power  .of  re¬ 
moval,  by  address  intrusted  to  them  by  the  Constitution,  prudently  but 
firmly .”  This  proceeding  was  had  under  the  Constitution  of  1790,  but  the 
language  does  not  differ  from  that  in  the  Constitution  of  1874. 

Respondents’  counsel  suggest  that  the  fact  of  misuse  or  abuse  of  office 
must  be  judicially  ascertained  and  deny  the  right  of  the  Legislature  to 
make  the  inquiry. 

It  certainly  was  not  the  intention  of  the  framers  of  the  Constitution  to 
give  the  Legislature  power  to  remove  a  judge  for  reasonable  cause,  and 
then  deny  the  right  to  ascertain  that  cause.  It  is  a  well-established  princi¬ 
ple  of  constitutional  law  that  inherent  with  the  power  to  perform  is  the 
power  to  ascertain  the  cause  for  the  performance. 

It  is  also  suggested  that  this  is  a  case  of  casus  omissus. 

The  matter  of  disability  during  the  term  of  office  has  been  well  under¬ 
stood  and  often  discussed  by  the  men  who  introduced  the  clause  into  the 
American  Constitutions.  Regarding  all  the  possibilities  of  the  future,  as 
they  evidently  did, it  is  fair  to  presume  the  clause  in  question  was  intended 
by  them  to  apply  to  cases  of  disability  by  means  of  mental  or  physical  dis¬ 
ease.  Any  other  construction  than  this  would  be  to  concede  that  there  is 
no  power  given  in  the  Constitution  to  remove  judges  from  office,  no  matter 
the  extent  of  their  disability  to  perform  the  duties  of  their  office,  which 
would  operate  in  cases  where  all  or  a  majority  of  the  judges  became  dis¬ 
abled  to  a  complete  blocking  of  the  judicial  systems  of  our  State. 

It  is  proper  to  state  that  there  is  not  the  slightest  charge  made  against 
Judge  Kirkpatrick’s  integrity,  or  that  he  has  committed  any  offense  against 
law  or  good  morals,  nor  with  any  voluntary  dereliction  of  duty,  but,  on  the 
contrary,  the  whole  tenor  of  the  testimonj^  is  that  he  was  industrious  and 
anxious  to  perform  his  duties  on  the  bench  until  he  became  seriously  ill. 

It  is  proper  to  state  further  that  both  the  petitioners  and  Judge  Kirk¬ 
patrick  were  represented  before  your  committee  by  very  able  and  distin¬ 
guished  counsel  and  that  the  fullest  latitude,  in  accordance  with  the  rules 
of  evidence,  was  given  both  sides  in  their  examination  of  the  witnesses  in 
order  that  your  committee  might  be  fully  informed  as  to  the  Judge’s  true 
condition. 

After  a  full  hearing  and  serious  consideration  of  the  whole  testimony, 
as  well  as  of  the  constitutional  question  involved  as  to  the  power  of  the 
Legislature  to  recommend  a  removal  from  office,  the  committee  are  of  the 
opinion  that  the  incompetency  of  Judge  Kirkpatrick  to  discharge  the  du¬ 
ties  of  his  office  by  reason  of  mental  and  physical  disease  is  fully  made  out 
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by  the  evidence;  and  that  the  Legislature,  under  the  provisions  of  the 
fifteenth  section  of  the  fifth  article  of  the  Constitution  have  full  power  to 
recommend  his  removal,  and  such  is  their  recommendation. 

GEO.  W.  HOOD, 
JOHN  D.  BIDDIS. 


Minority  Report. 

To  the  Honorable  the  Senate  and  House  of  Representatives  of  the  Com¬ 
monwealth  of  Pennsylvania : 

Gentlemen  ;  It  is  with  deference  to  the  judgment  of  the  majority  of  the 
commission  and  no  small  measure  of  reluctance,  under  the  evidence  adduced 
by  the  petitioners  in  this  case,  that  we  make  this  report  differing  from  the 
conclusions  of  law  of  the  majority  of  our  colleagues. 

We  do  not  hesitate  to  report  to  your  honorable  bodies,  under  the  testi¬ 
mony  in  this  case,  that  His  Honor,  Judge  Kirkpatrick,  is,  and  has  been,  for 
some  considerable  time  past,  physically  and  mentally  incapacitated  from 
discharging  the  duties  of  his  office,  and  that  there  is  nothing  in  the  evi¬ 
dence  to  warrant  a  hope,  much  less  a  belief,  that  he  will  ever  be  restored 
to  his  powers.  We  believe,  that  if  your  honorable  bodies,  with  the  Execu¬ 
tive,  have  the  constitutional  power  to  remove  a  judge  for  incapacity  un¬ 
connected  with  moral  turpitude,  that  the  case  under  consideration  presents 
all  the  essentials  to  warrant,  and  all  the  necessities  to  induce,  such  action. 

The  request  upon  the  part  of  the  counsel  of  Judge  Kirkpatrick  that  the 
commission  should  find  “that  the  condition  of  the  business  of  the  courts 
of  Allegheny  county  is  not  such  as  at  present  to  require  increased  judicial 
force,”  we  dismiss  as  irrelevant.  The  Constitution  (article  five,  section  six) 
requires  that  the  courts  of  that  county  shall  be  composed  of  three  judges 
each ,  and  it  would  not  be  more  impertinent  to  insist  upon  the  same  fact  in 
the  case  of  an  actual  vacancy  or  a  proposition  to  totally  abolish  the  court. 

We  come,  then,  at  once  to  the  question  which  has  divided  the  commission  ; 
given  a  case  in  which  a  judge  of  a  court  of  record  in  this  Commonwealth 
is  incapacitated,  mentally  or  physically,  from  performing  the  duties  of  his 
office,  such  incapacity  arising  from  no  fault  of  his,  but  wholH  the  act  of 
God,  has  the  General  Assembly  and  the  Executive,  in  the  mode  of  pro¬ 
cedure  indicated  in  the  fifteenth  section,  article  five,  of  our  Constitution, 
the  power  to  remove  ? 

We  have  endeavored  to  state  the  proposition  boldly,  and  to  indicate  the 
full  measure  of  instances  of  hardship  which  might,  in  the  frailty  of  our 
natures,  at  times  inflict  a  constituency  ;  and,  too,  in  a  degree  of  plainness, 
the  facts  of  Judge  Kirkpatrick’s  case  fully  warrant,  and  it  is  only  upon 
the  highest  considerations  of  constitutional  law  and  government  that  we 
say  to  you  that  such  power  does  not  exist. 
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The  words  of  the  provisions  of  the  Constitution  by  which  these  proceed¬ 
ings  are  said  to  be  authorized  will  be  found  in  the  fifteenth  section,  article 
five,  and  are  as  follows : 

“All  judges  required  to  be  learned  in  the  law,  except  the  judges  of  the 

Supreme  Court,  shall  be  elected  by  the  qualified  electors  of  the  respective  * 

districts  over  which  the}'  are  to  preside,  and  shall  hold  their  offices  for  the 

period  of  ten  years,  if  they  shall  so  long  behave  themselves  well ,  but  for 

any  reasonable  cause  which  shall  not  be  sufficient  ground  for  impeachment 

the  Governor  may  remove  any  of  them  on  the  address  of  two  thirds  of 

each  House  of  the  General  Assembly.” 

«/ 

Thus  it  will  be  seen  that  “  for  any  resonable  cause  which  shall  not  be 
sufficient  ground  for  impeachment ”  the  Governor,  upon  the  address  of  two 
thirds  cf  each  of  j  our  bodies,  may  remove  any  common  pleas  judge  of  the 
State.  What  is  meant  by  the  words  “  reasonable  cause”  “  not  sufficient 
ground  for  impeachment  ?”  Is  the  disability  of  a  judge  arising  by  an  act  of 
God  such  cause?  If  so,  Judge  Kirkpatrick  can  be  removed  by  these  pro¬ 
ceedings. 

In  the  first  place,  we  will  examine  the  history  of  this  provision  of  the 
Constitution,  and  will  endeavor  to  show  that  it  is  not  intended  to  have  any 
such  reference. 

It  would  be  the  merest  pedantry  to  recount  the  causes  which  led  to  the 
English  revolution  in  1688.  Suffice  it  that, as  a  result, the  English  judiciary 
by  that  political  event  advanced  from  the  position  of  the  merest  servants 
of  the  Crown  the  first  step  towards  independence.  By  the  12  and  13  William 
III,  c.  2,  it  was  enacted  :  “  That  after  the  said  limitation  shall  take  effect 
as  aforesaid,  judges  commissions  be  made  quamdiu  se  bene  gesserit,  and 
their  salaries  ascertained  and  established  ;  but  upon  the  address  of  both 
Houses  of  Parliament  it  may  be  lawful  to  remove  them.”  (4  Ruf.  St.,  63.) 

This  was  followed  by  1  Anne,  c.  8,  (4  Ruf.  St.,  90,)  providing  that  com¬ 
missions  should  not  expire  until  six  months  after  the  demise  of  the  Crown, 
and  by  1  George  III,  c.  23,(8  Ruf.  St.,  574,)  in  which  the  statute  of  William 
was  reenacted,  and  further  provided  that  the  commission  should  not  de¬ 
pend  upon  the  demise  of  the  Crown  at  all. 

12  and  13  William  III  was  the  great  and  fundamental  statute  of  the  liberty 
and  independence  of  the  judiciary  of  England,  though  the  1  George  III  has 
popularly  been  accredited  that  honor,  (Hal.  Cons.  Hist.  Ill,  262;  Har¬ 
grave’s  Xotes  to  Bl.  Com.,  Bk.  I,)  and  is  the  statute  from  which  all  provis¬ 
ions  found  in  our  Constitution,  and  those  of  our  sister-States,  relative  to 
the  removal  of  judges  by  address  of  the  General  Assembly,  have  their 
origin. 

When  we  take  into  consideration  the  position  occupied  by  the  judges  of 
England  from  the  Conquest  and  before  to  the  revolution  of  1688,  com¬ 
mencing  with  the  King  dispensing  justice  in  proper  person  in  Aula  Regis , 
with  the  judges  merely  as  menial  clerks,  only  compelled  to  resign  this 
position  by  the  multiplicity  of  causes,  and  learning  necessan'  to  its  fulfil- 
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ment  to  these  clerks,  gradually  advancing  in  learning  and  dignity  to  judges 
learned  in  the  law,  but  still  no  better  than  the  merest  dependents  of  the 
Crown,  appointed  and  removed  at  will,  paid  little  or  much,  as  more  or  less 
subservient,  from  the  King’s  private  purse,  we  cannot  but  believe  that, 
under  12  and  13  William  III  a  judge  might  be  removed  for  any  cause  what¬ 
soever,  political,  religious,  criminal,  mental,  or  physical. 

This  was  the  English  power  of  removal  at  the  date  of  the  American  Revo¬ 
lution,  and  the  first  Constitution — forming  period  of  this  State.  As  far  as 
we  know,  this  was  the  only  light  before  the  framers  of  our  first  Constitutions, 
and  we  will  now  examine  what  use  they  made  of  it  and  in  what  form  it  ap¬ 
peared.  We  discover  it  first  in  the  twenty-third  section,  Constitution  of 
1776,  as  follows  : 

aThe  judges  of  the  Supreme  Court  of  judicature  shall  have  fixed  sala¬ 
ries,  be  commissioned  for  seven  years  only,  though  capable  of  reappoint¬ 
ment  at  the  end  of  that  term ,but  removable  for  misbehavior  at  any  time  by 
the  General  Assembly .”  (Cons,  and  Charts.,  p.  1545.) 

In  the  preceding  section,  it  is  provided  that  judges  may  be  impeached  in 
office,  after  resignation  or  removal  for  maladministration. 

Nothing  is  said  about  removal  of  common  pleas  judges  in  this  crude  in¬ 
strument,  and  these  were  the  only  provisions  pertaining  to  the  subject. 
This,  then,  is  the  restriction  put  b}T  those  framers  on  the  statute  of  William 
III.  This  is  how  they  left  the  broad  right  of  the  King  and  his  Parliament 
to  remove  a  judge  for  any  cause.  They  restricted  that  vast  power  to  in¬ 
stances  of  misbehavior  in  or  out  of  office  only. 

The  Constitution  of  1776  was  followed  by  that  of  1790,  and  it  is  in  this 
latter  instrument  (article  five,  section  two)  we  find  the  essential  expres¬ 
sions  of  the  fifteenth  section,  article  five,  of  our  present  Constitution  for 
the  first  time,  as  follows  :  u  The  judges  of  the  Supreme  Court  and  of  the 
several  courts  of  common  pleas  shall  hold  their  offices  during  good  be¬ 
havior,  but  for  any  reasonable  cause,  which  shall  not  be  sufficient  ground 
of  impeachment,  the  Governor  may  remove  any  of  them  on  the  address  of 
two  thirds  of  each  branch  of  the  Legislature,”  &c. 

We  will  now  examine  how  this  provision  grew  in  the  convention  of  1789. 
In  the  report  of  the  committee  of  nine,  appointed  by  the  convention  to 
make  a  draft  of  the  proposed  instrument,  we  find  these  words  from  which 
the  above  was  made  :  u  The  Chancellor  of  the  Commonwealth,  the  judges 
of  the  Supreme  Court,  and  the  judges  of  the  several  courts  of  common 
pleas  shall  be  commissioned  and  hold  their  offices  during  good  behavior 
*  *  *  but  the  Governor  may  remove  any  of  them  on  the  address 

of  two  thirds  of  each  branch  of  the  Legislature (Article  five,  section 
two.)  (Min.  Con.,  1789,  p.  43.) 

This  language  was  not  what  the  convention  wanted,  and  it  is  certainly 
not  an  unfair  argument  to  say  that,  if  the  Legislature  and  Governor  were 
t)  have  the  power  contended  for  by  the  majority  of  the  commission,  they 
could  not  have  found  better  language  in  which  to  have  conferred  it. 
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When  the  Constitution  is  finished  and  submitted  to  the  people,  we  find 
this  change  to  have  been  made:  uBut  [for  any  reasonable  cause  which 
shall  not  be  sufficient  ground  of  impeachment)  the  Governor  may  remove 
any  of  them  on  the  address  of  two  thirds  of  each  branch  of  the  Legisla¬ 
ture.” 

What  is  the  meaning  of  the  words  in  brackets,  and  how  did  they  come 
to  be  inserted?  What  is  the  meaning  of  the  reference  to  the  process  of 
impeachment  ?  It  is  the  first  time  it  appears  in  connection  with  these  pro¬ 
visions,  and  there  is  certainly  a  reason  for  its  appearance.  Let  us  examine. 

W'e  now  ask  y^our  attention  to  the  nature  of  the  process  of  impeachment 
as  existing  in  England  prior  to  the  American  Revolution,  the  uses  to  which 
it  was  then  put  and  the  changes  effected  by  the  Constitutions  of  the  Uni¬ 
ted  States. 

By  the  English  process  of  impeachment,  all  the  King’s  subjects  were  im¬ 
peachable  in  Parliament  ( Woodeson’s  Lee.,  602,)  whether  in  office  or  in  pri¬ 
vate  life.  Impeachment  was  for  all  offenses  of  every  character,  whether 
political,  official,  or  simply  criminal.  A  judge  might  be  impeached  for  not 
carrying  himself  in  a  sober  manner,  and  not  having  a  grave  and  virtuous 
conversation,  or,  as  in  the  case  of  Sir  William  Scrogg’s  it  was  complained 
that  uhe  by  his  frequent  and  notorious  excesses  and  debaucheries,  and  his 
profane  and  atheistical  discourses  doth  daily  affront  Almighty  God,  dis¬ 
honor  his  Majesty,  give  countenance  and  encouragement  to  all  manner  of 
vice  and  wickedness,  and  bring  the  highest  scandal  on  the  public  justice  of 
the  Kingdom”  (13  Lord’s  Jour.,  737).  In  short,  anything  was  the  subject 
of  impeachment  that  the  ingenuity  of  a  parliamentary  committee  could 
suggest  (15  Am.  Law  Reg.,  265). 

Under  this  doctrine  of  impeachment,  where  a  judge  could  be  impeached 
for  anything  from  treason  to  incapacity,  resulting  from  any  cause,  and  judg¬ 
ment  of  removal  pronounced  at  will  of  the  Lords,  the  Constitution  of  1776 
provided,  notably,  that  a  judge  could  be  removed  for  misbehavior  only. 
In  the  Constitution  of  1790,  a  great  change  is  effected  in  the  scope  of  im¬ 
peachment  as  practiced  in  England.  No  person  is  to  be  hereafter  impeached, 
except  officers ,  only  for  misdemeanors  in  office,  and  judgment  is  to  extend 
to  removal  only. 

The  Constitution  of  1776  had  narrowed  the  English  power  of  removal 
to  misbehavior  generally ,  whether  in  office  or  out  of  it.  The  Constitution 
of  1790  narrowed  the  circle  of  English  cases  of  impeachment  to  misde¬ 
meanors  in  office.  Thus,  under  the  Constitution  of  1776,  impeachment 
might  have  been  made  for  any  offense  for  which  it  la3r  in  England  ;  re¬ 
movals  of  judges  could  be  made  for  misbehavior  only.  In  the  Constitu¬ 
tion  of  1776,  removal  of  judges  by  the  Legislature  was  the  primary  means. 
Under  the  Constitution  of  1790,  impeachment  became  the  primary  instru¬ 
ment,  and  removal  by  the  Governor  and  Legislature  a  secondary,  or  only 
to  be  exercised  in  those  cases  in  which  impeachment  was  not  proper,  or  in 
other  words,  where  the  “  cause  was  not  sufficient  ground  of  impeachment.” 
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These  causes,  sufficient  and  insufficient  for  impeachment,  had  been  ex¬ 
pressly  confined  by  the  Constitution  of  1776  to  cases  of  general  misbe¬ 
havior. 

Some  misbehaviors  might  not  amount  to  a  misdemeanor  in  office,  but 
still  might  be  sufficient  to  remove.  For  these  cases  the  words,  “  For  any 
reasonable  cause  which  shall  not  be  sufficient  ground  of  impeachment,” 
were  inserted. 

In  fact,  the  two  amendments  to  the  draft  of  the  committee  of  nine  as  to 
impeachment  and  the  tenure  of  office  of  the  judiciary  moved  together. 
The  impeachment  article  was  amended  restricting  the  grounds  of  impeach¬ 
ments  to  misdemeanors  in  office  in  convention  on  the  13th  day  of  Feb¬ 
ruary,  1790,  (Min.  Con.,  1789,  p.  96,)  and  the  insertion  of  the  words,44  For 
any  reasonable  cause  which  shall  not  be  sufficient  ground  of  impeachment,” 
followed  on  the  next  day.  (/&.,  pp.  98-99.)  This,  then,  we  believe  to  be 
the  proper  reading  of  these  words. 

The  Constitution  of  1790  did  not  enlarge  the  causes  for  which  a  judge 
could  be  removed.  It  simply  raised  the  loose  and  tyrannous  system  of 
English  impeachment  into  a  valuable  and  proper  instrument,  whose  whole 
object  was  removal  from  office.  This  was  the  new  character  impeachment 
was  to  grace,  and  the  primary  and  great  ground  for  impeachment  was  laid 
in  misdemeanor  in  office.  Removal  was  fixed  as  the  judgment,  and  dis¬ 
qualification  followed  as  the  sequence.  That  which  is  misbehavior  in  a 
judge,  and  not  a  misdemeanor  in  office,  if  reasonably  flagrant,  shall  be  a 
cause  for  removal  on  address  by  the  Legislature,  but  does  not  disqualify. 
Thus  interpreting  the  meaning  of  these  words,  we  are  able  to  read  the  sec¬ 
ond  section  of  the  fifth  article  of  the  Constitution  of  1790  intelligently. 

The  Constitution  of  1838  makes  no  change  in  the  language  of  the  Con¬ 
stitution  of  1790,  in  the  provisions  above  referred  to,  except  that  it  fixes 
the  tenure  of  the  judiciary  for  a  term  of  years.  The  ninth  section  of  the 
sixth  article,  however,  is  new  matter,  and  in  this  connection  is  most  sig¬ 
nificant. 

u A 11  officers  for  a  term  of  years  shall  hold  these  offices  for  the  terms  re¬ 
spectively  specified  only  on  the  conditions  that  they  shali  so  long  behave 
themselves  well,  and  shall  be  removed  on  conviction  of  misbehavior  in  office 
or  of  an  infamous  crime.”  This  is  strong  to  show  that  removals  of  judges 
for  sickness  or  disability  by  act  of  God  were  further  removed  in  the  con¬ 
templation  of  this  Constitution  than  of  its  predecessors.  This  language 
must  be  read  in  harmony  with  article  five,  section  two,  and  is  to  be  con¬ 
sidered  as  further  restricting  the  cases  of  misbehavior  for  which  impeach¬ 
ment  does  not  lie  to  infamous  crimes  only.  This  provision  is  substantially 
repeated  in  article  six,  section  four,  of  our  present  Constitution,  and  is  now 
our  fundamental  law.  Let  us  now  recapitulate.  The  statute  of  William 
allowedremovals  for  any  cause  whatsoever ;  the  Constitution  of  1776  allowed 
removals  for  general  misbehavior .  only  greatly  restricting  the  causes  under 
the  English  statute;  the  Constitution  of  1790  did  not  enlarge  the  causes 
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for  which  removals  might  be  made,  but  simply  divided  them  into  misde¬ 
meanors  in  office,  which  were  to  be  punished  by  the  new  process  of  im¬ 
peachment ;  and  such  other  acts  of  misbehavior  not  sufficient  for  impeach¬ 
ment,  but  sufficiently  flagrant  to  justify  the  Governor  and  Legislature  in 
removing;  and  lastly, the  Constitutions  of  1838  and  1874  further  restricted 
the  acts  of  misbehavior  not  impeachable  to  acts  which  reached  the  dignity 
of  infamous  crimes. 

And  this  interpretation  seems  to  all  the  more  tenable  when  we  consider 
that  under  it  eve^  elective  officer  in  the  Commonwealth  will  have  his  re¬ 
moval  from  office  directly  or  indirectly  determined  upon  hearing ,  and  not 
be  subject  to  a  deprivation  of  his  oflice  without  a  chance  to  say  a  word  in 
his  defense.  The  pettiest  constable  is  guaranteed  this  right.  Under  the 
statute  of  William,  no  hearing  was  vouchsafed,  no  notice  was  to  be  given 
or  even  contemplated.  The  King  and  Parliament  did  together  what  the 
King  alone  could  do  before.  Commissions  prior  to  the  statute  ran  durante 
bene  placito ,  and  bj7  the  statute  they  were  to  run  quamdiu  bene  se  gesse- 
rit ,  but  this  was  only  in  name  so  far  as  actual  removals  were  concerned. 
In  truth,  they  ran  during  the  pleasure  of  the  King  and  Parliament  instead 
of  at  that  of  the  King  only.  If  is  this  same  procedure  that  finds  a  lodg¬ 
ment  in  the  Constitutions  of  1776,  1 790, 1838,  and  1874.  In  none  is  notice 
provided  for  and  a  hearing  granted.  By  the  first  two  Constitutions,  a 
judge  might  be  removed  for  misbehavior  without  notice  and  without  hear¬ 
ing.  Under  the  last  two  Constitutions,  action  can  be  taken  without  notice 
and  without  a  hearing,  but  the  cause  of  removal,  conviction  for  an  infamous 
crime ,  precludes  the  necessity  of  such  notice  and  hearing.  T  he  judge  has 
already  been  tried  by  a  court  of  justice  and  found  guilty.  There  is  no 
call  for  notice  and  a  chance  to  defend  the  second  time. 

This  position,  then,  completely  rounds  the  doctrince  that  no  elective 
officer  can  be  removed  without  notice  and  hearing  before  some  tribunal, 
viz  : 

First.  All  officers  guilty  of  a  misdemeanor  in  office  are  to  be  im¬ 
peached  to  be  removed,  and  the  trial  by  impeachment  follow.  (Article 
six,  sections  one  and  two,  Cons.; 

Second.  Any  elective  officer,  not  the  Governor,  Lieutenant  Governor, 
member  of  General  Assembly,  or  judge  of  a  court  of  record  learned  in  the 
law,  may  be  removed  on  address  of  the  Senate  by  the  Governor  “  ajter 
due  notice  and  full  hearing (Article  six,  section  four,  lb.) 

Third.  Judges,  other  than  Supreme  Court  judges,  may  be  removed  by 
the  Governor  upon  address  of  two  thirds  of  each  House  upon  conviction 
for  an  infamous  crime  after  trial  duly  had.  (Article  five,  section  fif¬ 
teen,  lb.) 

Fourth.  The  Governor,  Lieutenant  Governor,  judges  of  the  Supreme 
Court,  and  members  of  General  Assembly  may  be  removed  upon  convic¬ 
tion  of  an  infamous  crime,  and  though  the  Constitution  is  not  plain  as  to 
what  power  shall  remove  in  each  case,  it  can  be  done  only  upon  conviction 
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for  infamous  crime,  which  could  not  be  without  trial.  (Article  six,  sec¬ 
tion  four,  lb. 

If  it  is  asked,  why,  if  this  is  the  meaning  of  the  fifteenth  section,  article 
five,  the  framers  did  not  so  say  in  hsec  verba ,  we  answer  that  they  pre¬ 
ferred  not  to  disturb  the  old  expression,  and  that  the  whole  of  the  Consti¬ 
tution  must  be  read  together  that  the  language  of  over  a  century  is  to 
read  in  the  light  of  the  tenure  section  of  the  Constitution  of  1838.  In 
discussing  the  fourth  section  of  article  six,  Mr.  Palmer  said  : 

“  I  suppose  the  time  never  will  come,  I  sincerely  hope  it  never  will  in  the 
Commonwealth  of  Pennsylvania,  when  a  man  shad  be  removed  from  an 
office  of  honor,  trust,  or  profit,  without  an  opportunity  to  be  heard  in  his 
own  defense. ”  (See  debates,  volume  5,  page  374.) 

We  do  not  see  any  force  in  the  circumstances  of  the  case  of  Judge 
Young,  cited  by  the  learned  counsel  for  the  petitioners.  Removal  for  dis¬ 
ability  superinduced  by  drunkenness  is  a  very  different  thing  from  dis¬ 
ability  from  sickness,  the  visitation  of  the  Almighty.  Drunkenness  not 
amounting  to  a  misdemeanor  in  office  was  a  ground  for  removal  before  the 
Constitution  of  1838.  Certainly  not  after.  The  Young  investigation  was 
under  the  Constitution  of  1790. 

Thus  the  tendency  of  our  Constitutions  from  time  to  time  has  been  to 
restrict  the  causes  for  which  a  judge  may  be  removed,  and  it  is  a  signifi¬ 
cant  fact,  and  wholly  in  the  line  of  this  tendency,  that  the  present  Consti¬ 
tution  removes  the  judges  of  the  supreme  court  from  the  power  of  the 
Governor  and  the  Legislature  entirely,  and  now  the  only  way  in  which 
they  can  be  removed  is  by  actual  impeachment. 

Again,  we  take  it  as  a  significant  fact  that  no  provision  has,  either 
directly  or  indirectly,  ever  been  placed  in  any  Constitution  of  this  State 
which  authorized  removals  of  judges  for  misfortune.  The  case  of  physical 
and  mental  disability  long  disqualifying  a  judge  from  his  duties  must  often 
have  entered  the  minds  of  our  framers.  They  make  no  provision  for  it. 
Nearly  all  the  States  of  the  Union  have  a  similar  provision  as  ours,  and 
but  two  States  have  adopted  these  as  sufficient  causes  of  removal,  and  it  is 
questionable  whether  they  have  not  disappeared  from  the  present  instru¬ 
ments  in  force.  By  the  amendment  of  1835  to  the  Constitution  of  1776  of 
North  Carolina,  article  two,  section  two,  this  language  is  found:  “Any 
judge  of  the  superior  court  or  the  superior  courts  may  be  removed  from 
office  for  mental  or  physical  inability  upon  a  concurrent  resolution  of  two 
thirds  of  both  branches  of  the  General  Assembly.  The  judge  against  whom 
the  Legislature  may  be  about  to  proceed  shall  receive  notice  thereof,  accom¬ 
panied  by  a  copy  of  the  causes  alleged  for  his  removal,  at  least  twenty  days 
before  the  day  on  which  either  branch  of  the  General  Assembly  may  act 
thereon,”  and  is  repeated  in  the  thirty-first  section,  article  four,  of  the 
present  Constitution. 

The  Constitution  of  South  Carolina  of  1790,  by  the  amendment  of  1828, 
provides : 

“If  any  civil  officer  shall  become  disabled  from  discharging  the  duties  of 
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his  office  by  reason  of  any  permanent  bodily  or  mental  infirmity,  his  office 
ma}T  be  declared  to  be  vacant  by  joint  resolution  agreed  to  by  two  thirds 
of  the  whole  representation  in  each  branch  of  the  Legislature:  Provided , 
That  such  resolution  shall  contain  the  grounds  for  the  proposed  removal, 
and  before  it  shall  pass  either  House,  a  copy  of  it  shall  be  served  on  the 
officer,  and  a  hearing  be  allowed  him.’’  (Section  5.) 

This  provision,  after  being  repeated  in  the  Constitution  of  1865,  article 
six,  section  five,  is  rejected  entirely  in  the  Constitution  of  1868 — the  one 
at  present  in  force  in  that  State. 

These  are  the  only  two  States  ever  enacting  any  provisions  of  this  kind, 
so  far  as  we  know,  out  of  all  our  sister-States.  It  will  be  observed  how 
carefully  they  are  guarded  as  to  notice  aDd  hearing  to  the  judge,  and  that 
one  of  these  States  has  in  its  present  instrument  entirely  repudiated  it. 

Again,  the  fourth  section  of  the  sixth  article  of  our  present  Constitution 
is  almost  entirely  new.  Taking  the  tenure-of-office  provision  as  found  in 
the  Constitution  of  1838,  article  six,  section  nine,  they  have  grafted  it  in  a 
modified  form  into  the  provision  for  the  removal  of  officers,  appointive  and 
elective.  With  regard  to  the  latter  class,  it  is  provided  that  the  Governor, 
for  reasonable  cause,  may,  after  due  notice  and  full  hearing  upon  the  ad¬ 
dress  of  the  tw'o  thirds  of  the  Senate,  remove  any  officer  elected  by  the 
people  except  Governor,  Lieutenant  Governor,  members  of  the  General  As¬ 
sembly,  and  judges  of  courts  of  record  learned  in  the  law. 

The  “  reasonable  cause  ”  is  untrammeled  by  any  qualification  whatsoever 
and  is  intended  to  convey  the  power  for  any  reasonable  cause  whatsoever. 
Under  its  provisions,  judges  could  be  removed  for  disability,  mental  or 
physical,  not  of  their  own  default,  as  contended  for  by  the  petitioners  in 
this  case.  It  is  a  plain,  practical  instrument  for  carrying  out  their  desires  ; 
but,  unfortunately,  they  are  excluded  from  its  provisions,  simply  because 
it  was  not  the  intendment  that  power  should  be  so  exercised  upon  them. 
That  the}"  are  excluded  is  very  significant.  Again,  it  will  be  noticed  that 
they  are  excepted  in  a  classification,  each  member  of  which  can  be  re¬ 
moved  from  office  for  causes  involving  moral  turpitude.  The  Governor,  b}" 
impeachment  and  for  misdemeanor  in  office,  and  for  no  other  cause.  The 
Lieutenant  Governor,  the  same.  Members  of  the  Legislature,  upon  a  two- 
thirds  vote  of  their  own  Houses,  and  judges  of  the  supreme  court  for  mis¬ 
demeanors  in  office,  or  infamous  crimes. 

Can  it  be  argued  that  judges  of  the  common  pleas  alone  can  be  removed 
for  causes  other  than  those  resulting  from  their  willful  default?  Again, 
the  exception  of  judges  of  courts  of  record  learned  in  the  law  from  the 
removal  provisions  of  the  fourth  section  leaves  these  officers  to  the  full 
force  of  the  tenure  clause  of  the  first  part  of  the  section,  and  we  may  read 
with  regard  to  them  the  section  as  follows  :  All  judges  of  courts  u  of  record 
learned  in  the  law  shall  hold  their  offices  on  the  condition  that  they  be¬ 
have  themselves  well  while  in  office,  and  shall  be  removed  on  conviction  of 
misbehavior  in  office  or  any  infamous  crime.” 
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In  closing  our  report,  we  cannot  but  remind  you  of  the  standing  of  the 
judiciary  in  the  American  form  of  government.  The  theory  that  the  leg¬ 
islative,  executive,  and  judicial  branches  of  government  are  separate,  dis¬ 
tinct,  and  independent  of  each  other,  and  checks  upon  the  illegal  operation 
each  upon  the  other  is  a  most  substantial  and  salutary  principle.  We  are 
not  to  forget  that  the  judiciary  is  essentially  the  balance  wheel  of  govern¬ 
ment,  the  corrector  of  the  excesses  of  legislative  and  executive  power.  It 
is  that  which  keeps  the  machinery  of  government  running  with  a  steady 
velocitj".  It  is  the  most  impartial  and  best  judge  of  usurpation  in  either  of 
the  other  departments,  and  the  last  to  give  way  to  the  excitement  of  the 
hour.  We  do  not  unduly  elevate  it  to  say  that  it  stands  over  and  above  our 
legislative  and  executive  functions  to  correct  and  allay  the  disturbance  of 
either. 

It  is  the  safest  resort  to  every  individual  in  the  preservation  of  his  life, 
bis  liberty,  and  his  property,  and  it  is  the  one  department  of  government  in 
which  each  feels  the  most  substantial  security.  All  history  records  nu¬ 
merous  instances  of  tyranny  of  the  legislative  and  executive  branches  over 
the  judiciary,  but  we  have  yet  to  learn  of  one  act  upon  the  part  of  a  free 
and  independent  judiciary  where  just  complaint  of  encroachment  might  be 
made.  In  order  that  this  department  of  our  Government  may  remain  free 
and  independent,  its  tenure  of  office  should  not  be  held  even  by  the  com. 
bined  legislative  and  executive  departments,  but  should  be  free  of  each. 
An  independent  judiciary  must  ever  be  a  cardinal  principle  of  constitu¬ 
tional  government.  ( Commonwealth  vs.  Gamble ,  12  P.  F.  Smith,  346.) 
( Commonwealth  vs.  Mann ,  5  Watts  &  Sergt.,  403.) 

When  we  remember  that  within  a  century  two  instances  of  the  impeach¬ 
ment  of  the  judiciary  have  occurred  in  our  land  for  no  more  grievous  fault 
than  that  it  declared  the  acts  of  Assembly  passed  by  its  accusers  unconsti¬ 
tutional,  we  should  be  careful  to  restrict  the  powers  of  removal  to  the  nar¬ 
rowest  construction.  If  there  be  anything  certain  in  the  attitude  of  the 
English  people  in  their  long  and  tenacious  struggle  for  constitutional  lib¬ 
erty,  it  is  that  which  they  assumed  toward  the  judiciary,  which  they  desired 
not  only  to  be  free,  but  stable  and  secure  in  their  tenure. 

If,  in  the  case  before  us,  you  have  not  the  power  of  removal,  3^011  have 
the  fullest  power  to  relieve.  Not  only  can  you  establish  apother  officer  to 
act  in  the  room  and  place  of  J udge  Kirkpatrick,  to  cease  at  the  expiration 
of  his  term  of  office,  but  may  you  not  establish  an  entire  new  court,  as  the 
necessities  of  the  case  require? 

That  this  is  the  first  case  in  the  history  of  the  Commonwealth  in  which 
it  has  been  necessary  to  invoke  these  extraordinary  powers  of  Government, 
should  the  more  induce  us  to  inquire  whether  they  really  exist  at  all.  It 
is  better  that  a  temporary  evil  of  this  kind  should  exist  once  in  an  hundred 
years  than  that  we  should  interpret  the  at  least  doubtful  powers  conferred 
upon  us  by  the  Constitution  in  a  way  which  would  tend  to  the  impair¬ 
ment  of  the  independence  of  the  judiciary,  and  might,  in  times  of  great 
political  excitement,  be  subversive  of  our  liberties( 
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We  close  this  report  without  a  word  of  advice  as  to  what  }Tour  action 
should  be  in  the  matter.  Feeling  ourselves  unable  to  subscribe  to  the  doc¬ 
trine  of  the  majority,  we  simply  make  this  report  in  justification  of  our 
action,  and  hoping  that  if  }'Ou,  in  your  final  action,  differ  from  these  views, 
your  procedure  shall  not  effect  a  precedent  for  harm  to  the  Commonwealth. 

WM.  HENRY  SPOXSLER, 
JOHN  B.  ROBINSON. 


May  26,  1885. 


V. 


